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MATTER OF: Donald Macnab--Claim for overtime corpensatton

DIGEST: Cuetoms enployee claims overtime pay under Customs
overtime laws, 19 U.S.C. 267 and 1451 (1970), for
work perforred in addition to regular tour of duty
and between the hours of 5 p.m. and ,am. Employee

'_- is entitled to such compenasation reganidless of
whether he Clist porformed 8 hours of duty on the
day claimed, and tay contrary interpretation of the
lawa oI the decision in O'Pourkp v. Unitod States,
109 Ct. Ci. 33 (1947), will not be folloed.

This action is inlrespoise to the request for reconsideration
c-f the settlement issued January 27, 1975, by our Transportation
and Claims Division (now Claims Division) denying the claim of
t'r Donald Macnab for overtime compensation under sections _67 and
1:51 of title 19, United Staten Code, while employed by t'&e U.S.
Customs Service, Department of the Treasury, as a Customs
Inspactor at Naco, Arizona.

Btdefly stated, 'the record indicates that the employee
worked an 8-hour shift from mither 4 pim. to midnib;ht or
midnijht to S;. on 48 days during tie'period June 22, 1959,
and June 24, 1963, which were his,, ch*Juled days off duty. This
work was int'excess of his <manic 40-hour workweek, and he was
compensated'for thls overtime duty under the provisions of the
Federal Employees Pay AMt of 1945, 5 U.S.C. 5541et'se. (1970).
Mr. Macnab clatms that he should have been compensated for such
duty under the provisions of the Customs overtime laws set forth
in 19 U.S.C. 267 and 1451 (1970), and he seeks the difference
betoeen 2iri ovortime compensation actually received and the
ount payable under sections 267 and 1451.

The Settlement Certificate of January 27, 1975,,,denied the
claii on the ground that since the esployee had not worked more
than eight hours on the days claimed and ul in none of the-days
fell on a Sunday or hvliday, the employee not entit'ed to
overtime under the Cuntoms overtime laws as interpreted in
United Statesy. Myers, 320 U.S. 561 (1944), modified, 321
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U.S '750 (1944), and O'Rourke v. United States, 109 Ct. Cl. 33 (1947).
On apeal, the U.S. Customs Service argues that the Settlment Certificate
has ndsiuterpreted the Myers case and that the O'Rourke ease incorrectly
interprets the Customs overtime laws.

Sections 267 and 1451 of title 19, United States Co%`, provide,
in part, that there shall be extra compensation for the overtime
services of customs eployees "who may be required to remain on duty
betmoeen" 5 p.m and 8 a*m., " or on Sundays or holidays." In United
States v. fyers, surat, the United States Supreme Court addrensed the
question of whether such compensation is payable for any authorized
duty rendered between 5 p.m. and 8.e.m. regardless of whether the duty
is within the .mployee's regular duty hv urs, and the Court held, as
noted in the settlement certificate:

"The legislative hAstory of the various acts makes
clear the intention isi Congress to allow extra
compensation only when there are overtime services
in the sense of work hours in Additt'on to the
regular daily tour of duty without regard to the
period within the twenty-four hours when the regular
daily toar is performed."

Xn QOJ~urke v. Uniteaittates. supra. the CQuft of Claims considered
whether a lieputy Collector of Customs stationec on a free public highway
at the border between the United States and Canada was entitled to
recover extra compensation under the Customs overtime lcas. The Court
In O!Rourke held that such an employee was entitled to such compensation
as interpreted in Myers for work on Sundays and holidays ane work
"aifter a full day's work of eight hours." 109 Ct. Cl. 33, 2,1 (1947).
The Court in O'Rourke hteld further that overtime work during weekdays
was compensable at the special rate without regard to the h1ours such
duty was performed. However, our Office has declined to follow' the
O'Rourke case on this latter point since we construe the statute as
limiting payment of such compensation to overtime performed between
5 pam. and 6 am. 27 Comp. Cen. 655 (1948); 27 La. 148 (1947); and
2 A.d 140 (1944).

Our prior decisions have interpreted the Customs overtime laws and
the Myers dectsion as liblding that a customs emplcyee who works between
5 p.rT. end 8 a.m. in addition to his regular tour of duty may rietve
such additional compensation. See 19 Comp. Gen. 577 (1970), 27 id. 655,
aunrt; 24 id. 140 pupra; and 10 id. 487 (1931). Our decisions do not
require that when an employee has worked his regular tour of duty and
then performs additional duty between 5 p.m. and 8 a.m. that he must
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first have performed d hours of duty that day before claiming overtime.
St 16 Comp. CGe. 757 (1937).

As cited in our settlamnt certificate of January 27, 1975, the
Court of Claims stated in the O'Rourke case thata

"The extra uoUpen.;.ttion to customs nplovees given by the
Act of tebruary 13, 1911 was based, not upon a 40-hour
week, Lut, regardless of the length of the work u-ek, upon
work in excess of eight heapr in any one day, or work on
Sundays or holidays." 103 Ct. Cl. 33, 48, supra.

However, the context from which that language is taken pertiins to
thethetr additional pay received by the plaintiff under the War

rIrtime Pay Act of 1942 and based upon work in exceas of 40 hours
*'er eaidnistrative w6rk-weel would be sutoff against pay received
und-: ft'er Customa overtiuelovaw While it is not clear that the

o':diblz cese stania for tho principle that an *mployee must sork
more than 8'hcurs in iny crie day erin if beyond his regular tour of
duty in L:asr to rucwive compensation under the Customs overtime
lawv, we de'.ine r-. CiAlo such an interpretation and the O'Rourke
cane to the extent it stands for that principle.

Accordingly, our prior determination regarding this claim is
reversed, and a settlement will be issued in the mount found due.

For the Comptroller General
of the United States
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